
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/22/98/AS   

In the complaint between: 

 

Hugh Brown Complainant 

 

and  

 

National Oil Pension Fund First Respondent 

Fuchs Lubricant Provident Fund Second Respondent 

Liberty Life Association of South Africa Ltd                                 Third Respondent 

Fussel & Associates (Pty) Ltd                                                      Fourth Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

The complaint 

 

This is a complaint relating to the administration of funds and the application of their rules; 

the complainant, Mr Hugh Brown, alleges that he has sustained prejudice in consequence 

of maladministration. 

 

The complainant was a member of the first respondent, a defined contribution pension 

fund, while employed by a company called Noxal (Pty) Ltd, until his retrenchment at the 

age of 53 in 1992.   The underwriters of the fund were the third respondent, Liberty Life.  

When the complainant left his employment he elected, as he was entitled to do,  to leave 

his retrenchment benefit as a paid up benefit with the fund. 

 

Two years after the complainant=s termination the first respondent was converted to a 
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provident fund, being the second respondent, and the entire pension fund was made paid 

up. Noxal underwent a merger resulting in a company by the name of Fuchs Lubricants, 

and it was at this stage that the fourth respondent, Fussel & Associates, became 

consultants and administrators of the new fund. 

 

The rule providing for the pension fund being made paid up stated that Athe benefits of the 

member shall be made paid up or transferred to another approved pension fund as agreed 

between Liberty Life and the employer.@  What transpired is that Liberty Life transferred the 

employer portion of the complainant=s individual share to the new provident fund and the 

complainant=s own contributions remained in the pension fund as paid up for two years.  In 

transferring the employer portion Liberty Life acted in contravention of the instruction 

received from the complainant to hold his benefit as paid up within the pension fund, and 

also without complying with the requirements of section 14 of the Pensions Funds Act 

dealing with a transfer of fund business.  The result was that the complainant=s status 

changed from that of a paid up member of a pension fund to a paid up member of a 

pension and a provident fund. 

 

On the early retirement of the complainant at age 55, the fourth respondent paid him a  

lump sum, from which tax had been deducted, out of the provident fund.  This alerted the  

complainant to the irregular transfer, which had taken place despite his instruction to  

Liberty Life to hold his entire benefit as paid up in the pension fund.  The complainant 

alleges that  the transfer was an instance of maladministration and that he Amay have 

been prejudiced@ as a result, due to investment return differences between the pension 

and provident funds, and any charges made on the transfer.  He further alleges that he  

had not asked for a lump sum payment on early retirement and that therefore he had lost 

interest through having had to pay tax on this in 1995 and not at normal retirement date in 

2005. 
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The response 

 

The fourth respondent=s Mr Stirling Wilson has stated that, when the complainant brought 

the matter to their attention, they discussed it in detail with him, explaining the irregularity 

of Liberty Life=s actions but pointing out to him that he had in fact suffered no prejudice. 

 

Mr Wilson set out in his response to this office the manner in which the monies in the 

pension and provident funds were treated when the complainant attained age 55: 

 
Pension                       Provident Fund 

 
1/3 commutation R86 938.00                             Lump sum R66 822.61 

(the balance was transferred to the                    Amount to make up R120 000.00 

Universal Fund administered by TMA                tax free = R86 938.00 + R33 062.00 

and a monthly income was selected)                 Taxable portion R66 822.00 -  

We have no records of what the                         R33 062.00 = R33 760.00 

monthly income represents as we did                Tax paid R12 829.00 

not conclude this transaction.  We 

therefore have no idea as to Brown=s 

monthly income and as such cannot 

determine his rate of tax. 
 

Mr Wilson explained furthermore that, had  the proceeds of the provident fund remained in 

the pension fund, the value would have been dependent on the date of withdrawal.  

Assuming that this withdrawal would have taken place on the same date as that of the 

pension fund withdrawal, then the pension fund proceeds would have been identical to 

those of the provident fund in that the investments of the provident fund remained with 

Liberty Life in the same guaranteed portfolio.  For this reason, too, there were no charges 

levied on the transfer, and thus no loss to the complainant on this basis. 

 

 Despite the fact that it emerged that, in fact, the complainant had  asked for payment of 

his early retirement benefit (and the complainant later conceded this in a telephonic 
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interview with my investigator, thus nullifying this aspect of his complaint), the fourth 

respondent  offered to assist in reversing the original tax directive and then investing the 

money in a preservation pension fund.  The complainant was also offered an opportunity, 

which he took up, to discuss the matter with the chairman of the fourth respondent, an 

expert on retirement planning; after this meeting he was apparently satisfied that not only 

had he been treated in a fair manner but that the timing of the payment of tax had in fact 

been beneficial.  He therefore declined the offer of reversing the tax directive and investing 

in a pension preservation fund (which would have placed him in a similar position to what 

he was in before the transfer). 

 

Determination 

 

It is clear that the transfer of the employer portion of the complainant=s benefit despite the 

complainant=s instruction to the contrary and without complying with section 14 of the 

Pension Funds Act was irregular and was an instance of maladministration on the part of 

the first and second respondents.  However the complainant has failed to demonstrate that 

he suffered prejudice, and accordingly the complaint is dismissed. 

 

Dated at CAPE TOWN on 2nd SEPTEMBER 1999. 

 

 

 

_____________________________ 

John Murphy 

Pension Funds Adjudicator 

                        

 


